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ARGUMENT
POINT I
THE COURT'S AWARD OF THE REAL PROPERTY (FARM)
AND THE DESERET IRRIGATION COMPANY WATER STOCK
SOLELY TO THE DEFENDANT WAS ERRONEOUS.
The Plaintiff correctly points out in the Brief of
Appellee that "this issue technically concerns only Husband."
However, the Plaintiff goes

on to state that "wife addresses it

because it may affect the overall equity of the property
settlement."

(Page 4, paragraph one of the Brief of Appellee.)

The Defendant does not object to the correction of this
error.

He has not filed a responsive brief.

By not objecting to

this portion of the Intervenors' appeal, the Defendant should not
be able to claim any more favorable treatment on this appeal.
The Defendant's basic argument focuses on her theory that
the Intervenors' names were placed on the documents solely to
assist the Plaintiff and the Defendant in obtaining a loan.

She

proceeds to assemble only the evidence favorable to her position,
which ignores most of the evidence.

The following is a

marshalling of all of the items of evidence relevant to this
issue:
According to the Plaintiff (Elaine)
a.

The farm was purchased for $67,500.00 in March, 1990,
with the down payment coming from three sources, i.e.,
$5,000.00 from the Plaintiff's parents, $3,900.00 from
1

the account the Intervenors had set up to help the
Plaintiff and the Defendant, and $3,429.28 from the
Intervenors.

(Transcript pages 36, 37, and 38 and Trial

Exhibit 5, see Addendum.)
Monthly farm payments were made by Plaintiff and
Defendant from March, 1990, to September, 1991.

The

Intervenors made the monthly farm payments of $775.47 for
twenty months from September, 1991, to April, 1993, i.e.,
paying $15,509.40.

The farm was paid off through part of

the proceeds from the Plaintiff's California house, i.e.,
$36,527.43, in April, 1993.

(Transcript page 38 and

Trial Exhibit 5, see Addendum.)
Both the Melville and the Deseret water stock were
purchased as a part of the farm's purchase.

(Transcript

page 40.)
In June, 1993, the Melville water stock was used as
collateral to buy the house the Plaintiff lived in, which
was located in Sutherland.

(Transcript page 41.)

From February, 1995, forward, the Intervenors had paid
$300.00 per month on the water stock debt and from the
time the farm was bought in 1990, the Intervenors ran the
farm.

(Transcript pages 47 and 48.)

The Intervenors paid 14,000 additional dollars towards
keeping the farm going between 1990 and the date of
trial.

(Transcript page 48.)
2

According to the Plaintiff's Mother (Katherine Erikas)
g.

The Plaintiff's parents gave $5,000.00 towards the down
payment on the farm.

(Transcript page 72.)

According to Intervenor (Sephronia Broderick)
h.

The farm and water stock were purchased for $66,389.28,
with the Plaintiff contributing $4,000.00, the Defendant
$1,000.00 and the Intervenors $7,859.28.

(Transcript

pages 126 and 127 and Trial Exhibit 11, see Addendum.)
i.

The Intervenors actually transferred the money to the
realtor to purchase the farm and water stock and a
receipt for $12,859.28 was made out to A. L. Broderick.
(Transcript page 127 and Trial Exhibit 12, see Addendum.)

j.

The Intervenors operated the farm and used its proceeds
and their own money from March, 1990, until it was paid
off on April 23, 1993, to pay the monthly payments and to
pay down the principal balance due from $53,530.00 to
$36,390.04, i.e., $17,139.96.

(Transcript pages 127,

128, 129 and 130 and Trial Exhibit 11, see Addendum.)
k.

The Intervenors put an additional $14,000.00 of their own
money into the farm in the first few years to keep it
going over and above the principal and interest payments.
(Transcript page 131.)

1.

The Intervenors have made $8,700.00 in payments on the
Sutherland house's note, i.e., the note that was secured
3

by the water stock.

(Transcript pages 132 and 133 and

Trial Exhibit 13, see Addendum.)
The Intervenor confirms that all of the water stock was
issued in all four peoples' names, i.e., Plaintiff,
Defendant, and both Intervenors.

(Transcript page 133.)

The farm appraisal, including a page photocopied from the
County Recorder's Office showing that all four people
involved are owners of the farm, is admitted at trial.
(Transcript page 134 and Trial Exhibit 15, see Addendum
(one page only).)
The Intervenors have made a substantial investment in the
farm property and water stock, which they believe should
be awarded to the Intervenors and to the Defendant.
(Transcript pages 134, 135, 136 and 137.)
The Plaintiff and the Defendant have taken the tax
deductions related to the farm.

(Transcript pages 13 8

and 139.)
The Intervenor confirms that the water stock was put in
all four names because they were partners.

(Transcript

page 14 0.)
The Intervenors made the water stock assessment payments
until 1994, and then in 1994 and 1995, the Plaintiff and
the Defendant made those payments.

(Transcript page

141.)
The Melville Irrigation Company water stock is entered
4

into evidence to show that all four parties owned it.
(Transcript page 146 and Trial Exhibit 16, see Addendum.)
t.

The farm promissory notes confirm that all four of the
parties are promisors on the notes.

(Transcript page 147

and Trial Exhibit 17 and 18, see Addendum.)

According to the Plaintiff (Elaine)
u.

The Plaintiff claims to have made all of the monthly farm
payments for 1990, and for June, 1991.

The Plaintiff

acknowledges that the other payments were made by the
Intervenors.

(Transcript page 157 and 158.)

It is apparent, when all of the evidence is marshalled,
that the Plaintiff's theory that the Intervenors' names were put
on the farm and the water stock "solely in connection with
obtaining a loan" is simply not supported by the evidence.
The evidence shows a joint farming venture.
put money down.

All parties

All parties contributed to monthly payments.

parties paid towards the principal and interest.
participated in farming.
stock assessments.

All

All parties

All parties paid portions of the water

All parties paid towards the water stock debt.

The evidence is overwhelming that the land and water
stock were owned by all four of the parties.

There is no factual

support for the court's finding that the Intervenors had no
interest in the real property (the farm) and the Deseret
Irrigation Company water stock.

It is an abuse of discretion to
5

ignore the joint farming venture, to ignore the deeds, and to
ignore what the parties intended.

See generally Bingham v.

Bingham, 872 P.2d 1065 (Utah App. 1994.)

This clearly erroneous

finding should be corrected.

POINT II
THE EVIDENCE DOES NOT SUPPORT THE JUDGMENT ON
THE CLAIMED RENTAL AGREEMENT.
The Plaintiff apparently accepts the Statement of Facts
from the Brief of Appellant (Intervenors) because the Plaintiff
failed to state any facts related to the rental agreement in her
Statement of Facts.

The Intervenors' factual statements 5, 6, 7,

8, 9 and 10 of the Brief of Appellant (Intervenors) should,
therefore, be accepted as the facts upon which this court's
decision should be made.
The first paragraph of the Plaintiff's Point IV states as
follows:
Because the Delta home was owned by Husband and
Wife jointly, the rent owed on that home was
part of the marital property and subject to
division by the court.
Brief of Appellee, page 16.
This statement is simply not true.
by any evidence.

It is not supported

The Plaintiff in her own direct testimony at

trial introduced Trial Exhibit 4, which correctly states that this
property was deeded by the Intervenors to the Defendant and then
6

by the Defendant back to the Intervenors.
Addendum.)

(Trial Exhibit 4, see

At no time has the Plaintiff ever owned or had any

interest in the subject real property, upon which the rent was to
be paid.
The Plaintiff then focuses on the issue of abandonment.
Both parties rely upon the rule laid out in Timpanocros Hicrhlands,
Inc., v. Harper, 544 P.2d 481 (Utah 1975).

The rule states that

where there is a dispute as to whether abandonment has occurred,
it is a question of fact.

The court is to look at not only non-

performance, but also expressions of intent and other actions of
the parties.

544 P.2d at 484.

The following is a list of the "expressions of intent and
other actions of the parties," which strongly support the
conclusion that the contract between the Defendant and his father,
one of the Intervenors, was abandoned by the parties:
1.

The house was purchased by the Defendant from the
Intervenors, as testified to by the Plaintiff and
confirmed by her own Trial Exhibit #4.

(Transcript page

33 and Trial Exhibit 4, see Addendum.)
2.

A year after the Intervenors moved into the house, the
rental agreement was drafted and then back dated solely
to satisfy a bank's requirement to help the Plaintiff and
the Defendant qualify for a loan as testified to by the
Plaintiff.

3.

(Transcript page 152, see Addendum.)

No rental payments were ever made, as testified to by the
Plaintiff.

(Transcript page 35, see Addendum.)
7

4.

No rental money was requested at the time the house was
deeded back to the Intervenors, as testified to by the
Plaintiff.

(Transcript pages 48, 123, and 124, see

Addendum.)
From the testimony of Elaine, the Plaintiff, there is
simply no evidence to support the court's award of $4,500.00 of
rental payments to her from the Intervenors.

This award by the

trial court should be reversed.

CONCLUSION
When all of the evidence is marshalled, there is no
factual support for the court's finding that the Intervenors had
no interest in the real property and the Deseret Irrigation
Company water stock.

The Plaintiff's theory that the Intervenors'

names were placed on the real property and water stock "solely" so
that a loan could be obtained is unsupported by the facts.
was a joint farming venture by the four parties.

This

The court's

clearly erroneous finding should be corrected and the Intervenors
should be awarded a half interest in the real property (the farm)
and the Deseret Irrigation Company water stock.
There is simply no evidence to support the court's award
of $4,500.00 to the Plaintiff for unpaid rent.

The rental

agreement was created to help the Plaintiff and the Defendant
qualify for a house loan.

There was never any attempt to collect
8

the rent.

If there ever were a contract, it was clearly abandoned

by all of the parties.

This $4,500.00 award to the Plaintiff

should be reversed.
DATED this

day of September, 1997,

tecJ (Mr-

PAUL D. LYMAN
LYMAN Q

Attorney for Ifitervenors

MAILING CERTIFICATE
I hereby certify that a full, true and complete copy of
the above and foregoing APPELLANT'S REPLY BRIEF was placed in the
United States mail at Richfield, Utah, with first-class postage
thereon fully prepaid, on the

^

day of September, 1997,

addressed as follows:
Mr. Don R. Peterson
Attorney at Law
P. O. Box 778
Provo, Utah 84 6 03
Mr. Matthew Hilton
Attorney at Law
P. O. Box 781
Springville, Utah 84663
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ADDENDUM
Trial Exhibit 4

Plaintiff's summary of house in Delta's
financial history.

Trial Exhibit 5

Plaintiff's summary of farm's financial history.

Trial Exhibit 11

Intervener's summary of Farm Purchase and Pay
Off.
Receipt to Intervenor for $12,859.28 down
payment on farm and water stock.

Trial Exhibit 12
Trial Exhibit 13

List of payments by the Intervenors on the note
secured by the water stock.

Trial Exhibit 15

Plat map page from the farm appraisal showing
record ownership of the farm.

Trial Exhibit 16

Melville Irrigation Compdny water stock
certificate.

Trial Exhibit 17

May 7, 1990 promissory note.

Trial Exhibit 18

June 3, 1991, promissory note.

Transcript page 33.
Transcript page 152.
Transcript page 35.
Transcript page 48.
Transcript pages 123 and 124.
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EXHIBIT
BRODERICK v. BRODERICK
Case No. 94401066DA

HOME LOCATED AT 619 WEST 100 NORTH, DELTA, UTAH

1.
September 6, 1988, Q.D. from Alma L. Broderick and Sephronia Broderick to
Boyd Broderick.

2.

a.

Down payment of $6,500.00, of which $3,343.28 plus interest comes from
refinance of California home. Balance of down payment came from plaintiff
and defendant.

b.

Sale price was $15,000.00. No written contract.

c.

Paid $300.00 per month.

d.

Plaintiff and defendant paid for taxes and improvements until September
1991.

February 25, 1989, Al broderick signs rental agreement to rent for $250.00 per

month.
a.
3.

No rental payments are made.

March 1989 the $300.00 monthly payment is deposited into a bank account.

4.
January 1993 home deeded back to Alma L. and Sephronia Broderick. Sale price
is $15,000.00, distributed as follows:
a.

$3,500.00 deducted for truck.

b.

$2,000.00 deducted for loan by VISA check.

c.

$500.00 deducted to pay off original purchase price.

d.

$9,000.00 deposited into bank account and used to pay for obligations.

J:\DRP\BRODERCK.EXi

E*H

EXHIBIT
BRODERICK v. BRODERICK
Case No. 94401066DA
SEVENTY ACRE FARM
March 1990, purchase price $67,500.00.
a.

b.

Down payment $12,329.28;
1.

$5,000.00 from plaintiff s parents;

2.

$3,900.00 came from bank account that the $300.00 payment on the
619 West 100 North property was deposited into;

3.

$3,429.28 was paid by defendant's parents.

Monthly payments were $775.47 which were made by the plaintiff and
defendant until approximately September 1991, at which time the defendant's
parents made the payments.

April 1993, farm is paid off for $36,527.43. Money came from the sale of the
home in Southgate, California.
J:\DRF\BRIDERCK.EX6

6rS

FARM PURCHASE AND PAY OFF
Purchased May, 1990 for $66,389.28
(Also purchased 62 shares of Melville Irrigation Water Stock
and 30 shares of Deseret Water Stock.)

May 7, 1990
Down payment of $12,859.28
Boyd
Elaine
Alma and Sephronia

$ 1,000.00
4,000.00
7,859.28

One year First Security Bank note on May 7, 1990, for $53,530.00

June 3, 1991
Alma and Sephronia paid all principal and interest until
another First Security Bank note for $50,937.21 was issued
on June 3, 1991.

March 3, 1992
Alma and Sephronia paid all principal and interest and
substantial additional payment until a Zions Bank note for
$41,400.00 was issued on March 3, 1992.
April 23, 1993
Boyd and Elaine paid $36,390.04 on Zions note on April 23,
1993, which paid off the note.

A. L. OR SEPHRONIA BRODERICK
619 WEST 100 NORTH 864-5398
DELTA, UT 84624

_ ^ ^

3520

03-72

{2kh^px

MTIL-

31-5/1240
31

^
ft^o

^

^S^Y'J^Z

-Oonan

ZIONS FIRST NATIONALBANK
SPANISH FORK OFFICE P.O. BOX 279
SPANISH FORK, UTAH 84660

For «•/ ^>*r^

/li/i<c/\r7TXliriX'i

•:ig»i0'00P5^i:

3 1 3 3 759,

«<)-~>i ^-riL

*-J(A<U**As

/00D00E.0000/

^

h
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Payments made on the Sutherland house at $300.00 per month:
Boyd & Elaine
June, 1993
Julyf 1993
August, 1993
September, 1993
October, 1993
November, 1993
December, 1993
January, 1994
February, 1994
April, 1994
May, 1994
June, 1994
TOTAL

$3,600.00

Elaine
July, 1994
August, 1994
September, 1994
October, 1994
November, 1994
December, 1994
January, 1995
TOTAL

$2,100.00

Alma and Sephronia
March, 1994
February, 1995
March, 1995
April, 1995
May, 1995
June, 1995
July, 1995
August, 1995
TOTAL

$2,400.00

PAUL 6. a
SHELLEY SKEEM(JTS)
B 190 P 3 6 3

79.90

CH.

£x 15

£>L'£

Bo>

.. and Elaine D. Broderick

ZIONS FIRST NATIONAL BANK
INSTALLMENT PROMISSORY NOTE
Business - Commercial Loan System

Dklta

.. Utah

Date
For value received, the undersigned (hereafter referred to as Borrower"), jointly and severally, promise to pay to the order of ZIONS FIRST
Ita aid Nu/KX^ c
NATIONAL BANK,
national banking association
iation
flggflfe^fiSaaA
ffvelffftd
ftii&y
DuffiS
, the sum
Delta. Utah
dollars ($_
) in lawful money of the United States
thereon in like money as follows:
% and is hereinafter defined), from time
paid, or in the event of default, at holder's
% above the base rate until brought current

variable rate equal to 2Q35l% plus the base rate of Zions (which base
time in effect, adjusted as of the date of any change in said base rate,,
'option, whether before or after judgment, the variable rate payable hereon si
or paid.
A fixed rate.o£ 1 2 . 5 % from date hereof until paid, or in the event of defaul
rate of i3«-* % until brought current or paid.

holder's option, whether before or after judgment at the

IjfUreft wW be calculated and accrued hereon dally by dividing each day's outstanding principal balance by 360 days and multiplying the result
by the applicable above rate. In no event will the interest rate hereon be In excess of that allowed by applicable law.
Principal and interest shall be payable as follows:
plus
all
date,
commencing
interest
to
principal,
accrued
thereafter until
and continuing on the same day of each
_, at which time all remaining outstanding principal and interest shall be due and payable.

SB

J l paynwiti as follows: 11 pnymppra
in the ampunt of $775.47 indydim toteest beginning June 4, 1990
\ath a balloon paymentlih \^anaa^oE^SwJG.I/
due fey 471991 with n o pre-paynent penaltyT
Provided, however, if the interest rate hereon is calculated at a variable rate, that in the event the base rate changes, Zions may, in its discretion, adjust
the amount of such installment payments as originally contemplated in this promissory note. Notice of any such adjustment shall be provided to
Borrower by Zions in writing.

Unless otherwise agreed orrequiredby applicable law, all payments shall be applied first to any unpaid collection costs and late charges, then to accrued
unpaid Interest and any remaining amount to principal.
Zions* base rate shall be deemed to mean an index which is determined daily by the published commercial loan variable rale index held by any two
of the following banks: Chemical Bank, Manufacturers Hanover Trust Company, and Bank of America, NT 8c SA. In the event no two of the above banks
have the same published rate, the bank having the median rate will establish Zions base rate. If for any reason beyond the control of Zions, any of the aforementioned banks become unacceptable as a reference for the purpose of determining the base rate used herein, Zions may, five days after posting notice
in the bank, substitute another comparable bank for the one determined unacceptable. As used in this paragraph, "comparable bank" shall mean one of the
ten largest commercial banks headquartered in the United States of America. This definition of base rate (or prime rate as may be used by other barks)
is to be strictly interpreted and is not intended to serve any purpose other than providing an index to determine the variable interest ra{e used in this note.
The undersigned acknowledges that neither prime rate nor base rate is the lowest rate at which Zions may make loans to any of its customers, cither now
or,in the future. Additionally, Zions does not imply nor can conclusions be drawn that the announced rate by any of the three referenced banks is the lowest
rre at which that bank will loan money to any customers, either now or in the future.
££
If the holder reasonably deems itself insecure, or if default occurs in the payment of any principal or interest when due, or if any default occurs under
JBfy agreement providing collateral for or in relation to this indebtedness, including but not limited to any loan or credit agreements, or borrower defaults
pursuant to the terms of any other indebtedness owed to Zions, time being the essence hereof; then the entire unpaid balance, with interest as aforesaid, shall,
at the election of the holder hereof, and without notice of said election, at once become due and payable.
If this note becomes in default as aforesaid, Borrower, jointly and severally, agrees to pay to the holder hereof all collection costs, including reasonable
afiopejrs/ fees and legal expenses, in addition to all other sums due hereunder, and Zions may offset against any amounts owing hereon any bank account
BFc^er^lmounts owed by Zions in any capacity to Borrower. This note shall be governed by and construed in accordance with the laws of the State of Utah.
Borrower and all endorsers, sureties and guarantors hereof hereby joindy and severally waive presentment for payment, demand, protest, notice of protest and of non-payment and of dishonor, and consent to extensions of time, renewals, waivers or modifications without notice and further consent to the
release of any collateral or any part thereof with or without substitution.
This note and other documents executed in connection with this note constitute the entire agreement between Borrower and Zions and may not by
controverted by any alleged oral agreements.
This note is:
i I Unsecured
I I Secured by: •
Trust Deed dated
1 1 Made in accordance with a __
Cust No..
Due

_Notc No..
_Phone.

Assignrent of TCD 5&^0766^-5 natirrijic 5/4/91 @ 8.0%,
E 3 Security Agreement dated
Agreement dated

BY:

O Renewal of a Note dated
P.O..

^/^vt^t
f—L*

hfay 7 t 1990

Its

^fd^^^^fi
/?U^7,„.//

BY:.

X

*S^arr(L

C\

P>

\ .

-£4^
„ , _ .E. Broderick
(Individually and Personally)

ZIONS FIRST N A T I O N A L BANK
INSTALLMENT PROMISSORY N O T E
Business • Commercial Loan System
Utah

June 3 . 1991

Date
For value received, the undersigned (hereafter referred to as 4*Borrower* *), jointly and severally, promise to pay to the order of ZIONS FIRST NATIONAL
BANK, a national banking association (hereinafter referred to as "Zions"), at its
Delta
Office in
D e l t a . Utah
.

the sum of Fifty Thousand Nine Hundred Thirtv-Seven and 21/100* * * ^ ^ * * * * * * * » » * » »
-X- * * * # # # tt * tt *
thereon in like money as follows:
1

1

*

*

* ft -* ft #

» tt *

*

dollars ft 5 0 , 0 ^ 7 , 7 1

) in lawful money of the United States with interest

A variable rate equal to
% plus the base rate of Zions (which base rate is currently
% and is hereinafter defined), from time to time
in effect, adjusted as of the date of any change in said base rate, from date hereof until paid, or in the event of default, at holder's option, whether
before or after judgment, the variable rate payable hereon shall increase to
% above the base rate until brought current or paid.

fTI

A fixed rate of 9 , 7 5 % from date hereof until paid, or in the event of default, at holder's option, whether before or after judgment at the rate of
j_2_-_23fc until brought current or paid.

Interest will be calculated and accrued hereon dally by dividing each day's outstanding principal balance by 360 days and multiplying the result by the
applicable above rate. In no event will the interest rate hereon be in excess of that allowed by applicable law. t
each
1

1

fA~[

The accumulated daily interest is to be paid
*vA
commencing
N/A
N/A
thereafter. All principal and unpaid interest is to be paid in full on

,
1M/A

, and on the same day of
.

Principal and interest shall be payable as follows:
•
payments of S
- <
principal, plus aU interest accrued to date, commencing
<
t and
f l
continuing on the same day of each
'•'"-'"—thereafter until
•" * - ^ 4
~ •-•%*. ? •'-• i^-4- ; at^wfaich^time ailremainingoutstanding principal .,
and interest shall be due and payable.

11 payments as follows: 10 monthly payments of $711.68, i n c l u d i n g i n t e r e s t ,
p^ympmr i n t h e amount ot $48.331.58 due May 4 . 1992

with a balloon

Provided, however, if the interest rate hereon is calculated at a variable rate, that in the event the base rate changes, Zions may, in its discretion, adjust the
amount of such installment payments as originally contemplated in this promissory note. Notice of any such adjustment shall be provided to Borrower by
Zions in writing.
Unless otherwise agreed or required by applicable law, all payments shall be applied first to any unpaid collection costs and late charges, then to accrued unpaid
interest and any remaining amount to principal.
Zions* base rate shall be deemed to mean an index which is determined daily by the published commercial loan variable rate index held by any two of the
following banks: Chemical Bank, Manufacturers Hanover Trust Company, and Bank of America, NT & SA. In the event no two of the above banks have the same
published rate, the bank having the median rate will establish Zions base rate. If for any reason beyond the control of Zions, any of the aforementioned banks become
unacceptable as a reference for the purpose of determining the base rate used herein, Zions may, five days after posting notice in the bank, substitute another comparable
bank for the one determined unacceptable. As used in this paragraph, "comparable bank'* shall mean one of the ten largest commercial banks headquartered in the
United States of America. This definition of base rate (or prime rate as may be used by other banks) is to be strictly interpreted and is not intended to serve any
purpose other than providing an index to determine the variable interest rate used in this note. The undersigned acknowledges that neither prime rate nor base rate
is the lowest rate at which Zions may make loans to any of its customers, either now or in the future. Additionally, Zions does not imply nor can conclusions be
drawn that the announced rate by any of the three referenced banks is the lowest rate at which that bank will loan money to any customers, either now or in the future.
If the holder reasonably deems itself insecure, or if default occurs in the payment of any principal or interest when due, or if any default occurs under any
agreement providing collateral for or in relation to this indebtedness, including but not limited to any loan or credit agreements, or borrower defaults pursuant to the
terms of any other indebtedness owed to Zions, time being the essence hereof, then the entire unpaid balance, with interest as aforesaid, shall, at the election of the
holder hereof, and without notice of said election, at once become due and payable.
If this note becomes in default as aforesaid. Borrower, jointly and severally, agrees to pay to the holder hereof all collection costs, including reasonable attorneys*
fees and legal expenses, in addition to all other sums due hereunder, and Zions may offset against any amounts owing hereon any bank account or other amounts
owed by Zions in any capacity to Borrower. This note shall be governed by and construed in accordance with the laws of the State of Utah.
.* Borrower and all endorsers, sureties #Q& jnjarjnjors hereof hereby joindy and severally waive presentment for payment, demand, protest, notice of protest and
of non-payment and of dishonor, and consent to extensions of time, renewals, waivers or modifications vHthout notflje and further conSent'to the release of any collateral
or any part thereof, with or without substitution.
This note and other documents executed in connection with this note constitute the entire agreement between Borrower and Zions and may not be controverted
by any alleged oral agreements.
This note is:
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oovd 2. ;-Yoderick
(Individually and Personally)

Elaine D- Rrodericfc
(Individually and Personally)

THE COURT: No. 3 is received.
(Exhibit No. 3 received into evidence)
Q.

BY MR. PETERSEN: I'd like to refer to what has

been mar ked as Exhibit 4.

Mrs. Broderick, referring to

what is marked as Exhibit 4, it's a home located in Delta,
Utah; is it not?
A.

Yes, sir.

Q.

Now, this is not the home where you live now?

A.

No, sir.

Q.

All right.

Was this home purchased from your

husband 7 s parents?
A.

Yes, sir.

Q.

And paragraph 1 indicates there was a quitclaim

deed from them.
A.

Yes.

Q.

To him; is that correct?

A.

Yes.

Q.

Okay, and how much was the down payment?

A.

$6,500.

Q.

And you indicated previously that a down payment

came from the sale -- part of that $6,500 came from the
sale of the home in California; is that correct?
A.

Yes, sir.

Q.

And then you've got here the balance of the down

payment came from plaintiff and defendant.

What do you
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identify his signature there?
A.

As far as I know, that's his.

Q.

Tell the Court how you came to fill that out and

what was done in that regard.
A.

Okay.

In 1990 when they had decided that we were

going to purchase the farm, we went back down to Southern
California to get a loan.

In the loan process we had to

come up with the Rental Agreement because they were living
in the house.
The agreement prior to that time was that the
money that was given —
a separate account.

we were giving them was put into

Then when we wanted to purchase

something, it would be a down payment on another piece of
property, which wound up to be the farm.
This paper, in order for us to get the loan in
Los Angeles, they had to have a Rental Agreement showing
that they were paying the rent, because they wouldn't take
it verbally from us if they were paying the rent.

So this

is how this came about.
Q.

Now, that's the Lease Agreement?

A.

That's right.

Q.

Did you ever discuss that agreement with your

husband?
A.

Well, we had to have it in order to qualify for

the loan.
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them $300 and they were wanting to pay the rent.

So we

would put it into a special account for later use.
Q.

Okay, and is that that lease agreement, the

Exhibit 9, we've previously had marked and entered?
A.

Yes, sir.

Q.

Okay.

So you're to pay them $300 a month and

they're to pay you $250; would that be correct?
A.

Yes, sir.

Q.

Okay.

A.

I'm sorry?

Q.

Did they make the rental payment?

A.

No.

Q.

Okay.

Now, under paragraph 2A were any payments

made?

What happened in March, then, of 1989?

Is

this your monthly payment?
A.

Yes.

Q.

So that went into a separate account; did it not?

A.

Yes, sir.

Q.

Then in January of 1993 what happened?

A.

We sold the house back to them.

Q.

For the $15,000?

A.

For $15,000, yes.

Q.

All right, and how was that paid back?

A.

By a check of $9,000.

They deducted different

things ]before.
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the farm , didn't they, from that point on through today?
A.

They didn't —

let me put it this way.

They ran

it, but they didn't pay all the payments.
Q.

Okay.

When they produce checks lat er today that

show the y did make all the payments between that date and
March of '93 when it was paid off by the
A.

No, sir.

Q.

You say those checks are wrong?

A.

No.

—

You have checks from '91 and ' 92 .

Some of

'91 and some of '92, but of 1990 Boyd and I paid all of

it, and in '91 when he lost his job -Q.

You don't deny that they paid at least :L4,000

add itional dollars towards just keeping the farm going
between 1990 and now, do you?
A.

No.

Q.

You don't deny either that no money had been paid

at all on th is supposed rental obligation on the Delta
home.
A.

No, none has been paid.

Q.

And you didn't request any money to be paid on

the Delt.a home at the time they redeeded it -- or Boyd
dee ded i t ba<ck to them, did you?
A.

Did I request it?

Q.

Yes , ma'am.

A.

No.

1
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just a bit louder.
A.

All right.
THE COURT: Or just speak in that microphone in

front of you and it wi^.1 come right over the speakers
here

•

Q.

BY MR. LYMAN: Go back to the last question.

Was

there ever any special account for the $300 a month to go
into?

1

A.

No, there wasn't.

Q.

There has been mention earlier today of a rental

agreement.

Perhaps I could just use the Court's copy.

THE COURT: Which exhibit number was that?
Q.

BY MR. LYMAN: I want to show you this rental

agreement.
A.

Are you familiar with this document?

I never seen it until it came with her papers

from her attorney.
Q.

Okay.

So it's your testimony that you never saw

this document at all until they produced it; is that
right?

name

A.

Never, yes.

Q.

Now, in the lower right-hand corner there's the

W

A1 Broderick. H

A.

Is that your husband?

No, it isn't -- yes, that's my husband.

Yes, but

that'rs not his signature.
Q.

Was this rental agreement ever enforced at any
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point?
A,

No.

Q.

Did your son or your daughter-in-law ever ask for

any of these $250 payments?
A.

No.
MR. LYMAN: Thank you, your Honor.

Q.

BY MR. LYMAN: Your daughter-in-law has also

earlier testified that the $15,000 was paid to you folks
in January of 1993 by four events occurring.

First, that

you wrote a -- or that there was a $3,500 truck; is that
correct?
A.

Yes.

Q.

Okay, and second, that there was a Visa check for

$2,000.

Was there one Visa check or what happened there?

A.

There was four $500 ones.

Q.

Okay, but it did go to pay off a Visa bill for

A.

It did.

Q.

This next thing is $500 deducted off the original

her?

purchase price.

Were you aware of that?

A.

No.

Q.

And then it says $9,000 in a check used to pay

obligations for them; is that correct?
A.

Right.

Q.

There was testimony earlier today by your
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